Questions: Connecting for Health and Patient Consent


Dear Dr FOI
Has the Information Commissioner got a view in regard to Connecting for Health and opting out? Quite a few of my patients do not want their details on the electronic register and have written to say so. 
Dear Dr FOI
Could you please advise, over the past two weeks a number of patients have written requesting that their medical records be kept at the surgery and not uploaded to the National Health Service Data Base.  I have added the appropriate read code onto their computer records at the surgery informing everyone of the patients request BUT I am not sure how we can prevent any information going onto the data base if these patients are seen at any hospital.
One of the daily papers this week advised patients to write to their GP, what we can do at present is very limited.  I would therefore appreciate any advice.
Dear Colleagues
The Information Commissioner has now published his view on Connecting for Health and electronic records. In a nutshell, he makes it clear that patients do not have to have any of their information on the spine if they do not wish to. 
View the full document by clicking here
In his general introduction, he states:
“The NHS has a duty to ensure the personal information it keeps is held securely and handled in accordance with both the Common law duty of confidence and the Data Protection Act 1998. The Commissioner remains committed to ensuring the NHS takes its responsibilities seriously and that patients are provided with all of the information and choices they need to have to be able to make informed decisions about their health records. However he also believes that where new technology and ways of working can be used to improve patient care the NHS should be able to make use of these so long as they do so in a way which complies with the Act. NHS Connecting for Health has talked to the Commissioner about the changes and he is content with their general approach, as outlined below”.
He then goes on to say:
“NHS Connecting for Health has confirmed that people living in areas introducing Summary Care Records will be contacted before any of their medical records are uploaded on to the NHS Care Record Service. They will be given information about their options to limit the future scope of the information on the Summary Care Record or the option not to have one at all and they will also be given the opportunity to make arrangements to view their information before it is uploaded. They will have a specified period before their information is uploaded to consider their options. The initial upload will take place without explicit consent on the specified date unless you choose to utilise one of the options mentioned above. Explicit consent is only one of the conditions for processing sensitive personal data referred to in schedule three of the Data Protection Act 1998 and NHS Connecting for Health are confident they are able to meet the requirements of one of the other conditions.
Once the basic health information referred to above is uploaded on to the NHS Summary Care Record:
· you will be able to choose to remove some or even all of the information initially uploaded 
· you will be able to keep the uploaded information but make the Summary Care Record invisible 
Any further information will not be added to your Summary Care Record unless you have agreed to it in discussion with your GP.  The Commissioner understands that these types of discussions will take place at the next consultation you have with your GP following the initial upload. Later on, you will have another choice. Instead of the whole record, you will be able to choose to prevent specific information from being visible without your consent by utilising what will be called a ‘sealed envelope’”. 
We suggest that you may like to read the whole document as it is very helpful.
 

Question: Mental Capacity Act 2005

Dear Dr FOI
Where can I find further information about the Mental Capacity Act?
Dear Colleague
The Mental Capacity Act governs decision-making on behalf of adults, where they lose mental capacity at some point in their lives or where the incapacitating condition has been present since birth. The Act received Royal Assent on 7 April 2005 and will come into force during 2007.
The Act can be found in full here

The Explanatory Notes are here
Easy read summary is available here
On the web site above, you can also subscribe to a Power Point presentation on the Act and an e-bulletin on the Act.
The Code of Practice for the Mental Capacity Act
Following public consultation on the Code of Practice during 2007 the Code is in the final stages of being completed. It is planned that it will be available in April 2007 once it has received Parliamentary approval. 



Question: Personal Reflective Diaries

Dear Dr FOI
My question is in two parts.
Health Professionals often keep Personal Reflective Diaries as a way of coping with and learning from stressful or traumatic incidents. Staff are advised, by the Trust and professional bodies, not to put names in these records for obvious reasons. We also do not provide diaries for this purpose – staff provide their own. However, they may complete them in work time. 
Could these records be disclosable under FOI? 
Additionally, can an enquirer ask to see a ‘diary’ or must they ask for a specific piece of information in a diary? It is hardly likely they would know what is in a diary so the second option may not even be feasible. But can they go fishing? 
If I attend a training course paid for by my employer and take notes, are these disclosable? 
Dear Colleague
The FOIA creates a right to access official information and places a duty on public authorities to publish information in line with publication schemes. Information of the nature that you describe above would be regarded as information that is held by the individual concerned and not be the public authority to help that individual’s development. It is also doubtful that the information you describe would be caught by the Freedom of Information Act 2000. For example it is not mentioned in the Information Commissioner’s Guidance “When is Information Caught by the Freedom of Information Act?” 
It would be difficult to classify this as official information. Click here


Question: Blind Copies

Dear Dr FOI
Some enquirers are starting to send email requests to themselves and are including the actual addressee or list of addressees as BCCs, effectively meaning that you don’t really know that it is addressed to you but you guess it is because the email was delivered. The enquirer in one case has refused to put the address in the To: box despite being asked to do so.
Can this legitimately be refused as an invalid request?
Dear Colleague
If the e-mail has arrived in an in-box in your organisation, it is a legitimate FOI request, if:
· There is a name to correspond with 
· There is an address to correspond with 
· The request is in writing 
· The request is decipherable 
The Information Commissioner has advised that an email address for correspondence fits these criteria. Click here
Under the Act, the organisation is the recipient of the request rather than an individual.
 



 

 

Question: Re-Use of Public Information Disclaimer


Dear Dr FOI
I currently require a Re-Use of Public Information disclaimer which I will include with the supply of data under the EIR 2004. Are there any disclaimers out there that we could use or amend for our purposes? Save us reinventing the wheel!
Are any of of our readers able to help with this "Ask Dr FOI" - if so please can you email Louise Wilder
 



 

 

Question: Director’s Salaries

Dear Dr FOI
We have had an FOI request for our executive director’s salaries for 2004/05, 2005/06 and 2006/07.
Although salaries for 2004/05 and 2005/06 are available in our annual reports, can we disclose the salaries for 2006/07 if they have not been published yet? The annual report would be published after our financial year end, so would probably not be available until June 2007.
I was intending on using FOI exemption under section 22 (intended for future publication). Not sure if there other exemptions that may also apply?
Dear Colleague
It is perhaps difficult to publish the information about a year’s salary before the end of the financial year, as by the end of the year it may differ from what it is at the moment (perhaps someone has reached another increment on the pay scale or will receive a bonus etc which can’t be anticipated now in advance). You could use the Section 22 exemption, or if you wished you could disclose the Director’s salary as it is now, with the caveat that the final year’s salary may differ because of the reasons outlined above and that this is the salary rate that the person is currently paid.       


Question: Violent Warning Markers

Dear Dr FOI
We have a number of clients who are potentially violent and we have flagged their files accordingly, so that staff members are aware. One of our staff members has questioned whether we can do this and I would be grateful for your advice.
Dear Colleague 
The Information Commissioner has published guidance on this; as long as you carry this out in accordance with Data Protection Act 1998 requirements, this is fine. The Guidance goes through all the considerations in this respect and is available here
 

 

